Dispute Resolution Across Oceania:
Custom, Law, and Practice

1. Introduction

Understanding dispute resolution in Oceania is a matter of profound strategic importance.
The region’s approach to justice is not a singular, monolithic system but a dynamic and
complex interplay between ancient customary law and modern state-based legal frameworks.
This reality creates a pervasive legal pluralism, a landscape where multiple sources of legal
authority coexist, interact, and often compete. For legal practitioners, mediators,
policymakers, and diplomats, navigating this environment effectively requires moving
beyond a Western-centric view of law to appreciate the deep cultural, historical, and
philosophical principles that animate justice for the diverse peoples of the Pacific.

This synthesis covers the vast and varied cultural and geographic expanse of Oceania. The
scope of this report encompasses the following broad regions, as defined by their distinct
cultural, linguistic, and historical traditions:

e Melanesia: A region of profound cultural diversity, including Papua New Guinea,
Solomon Islands, Vanuatu, Fiji, Indonesian Papua, and New Caledonia.

e Micronesia: A region of atoll nations and island states, including the Federated States
of Micronesia, Kiribati, the Marshall Islands, Nauru, and Palau.

o Polynesia: A vast cultural region stretching from Hawaii and New Zealand in the
north and south to Rapa Nui (Easter Island) in the east, including Samoa, Tonga,
Tuvalu, the Cook Islands, and Niue.

e Australia and New Zealand: These nations are included as distinct common-law
jurisdictions with their own enduring indigenous legal traditions, serving as key
comparative references for the dynamic between state and customary law.

The core purpose of this report is to distill and synthesize the detailed findings from
individual country reports, identifying the overarching themes, shared principles, and
significant variations in dispute resolution practices across Oceania. By moving beyond a
country-by-country analysis, this synthesis aims to provide a cohesive regional perspective,
equipping practitioners with a deeper, more nuanced understanding of the forces that shape
conflict and its resolution in this critical part of the world. This exploration begins with the
foundational cultural principles that unify many of these diverse societies.

2. Shared Cultural Principles of Conflict and Resolution
Across Oceania

Despite Oceania’s immense cultural, linguistic, and geographic diversity, a set of shared
philosophical principles underpins many indigenous approaches to conflict. This creates a
distinct regional jurisprudence that contrasts sharply with Western legal traditions. Where
Western systems often prioritize the determination of individual rights and the apportionment
of blame, Oceanic customary justice is fundamentally oriented toward the restoration of
social harmony, the mending of relationships, and the well-being of the collective.



Collective Identity and Kinship Obligations

Across Oceania, the group is paramount. Individual identity is understood not in isolation but
through a dense web of relationships and obligations to the extended family and community.
A dispute between individuals is rarely a private matter; it is a disruption to the entire social
fabric, demanding a collective solution. This principle is powerfully expressed in concepts
like the Samoan aiga (extended family), the Tongan kainga, and the Melanesian system of
wantok (literally "one talk," referring to speakers of the same language), which functions as a
powerful system of reciprocal obligation binding individuals from the same clan or
community. A conflict involving one member is a problem for the entire group, which shares
responsibility for both the harm and its resolution, rendering the collective the primary legal
and social actor.

Restoration of Harmony over Determination of Fault

The ultimate goal of customary dispute resolution is not to establish guilt or innocence in an
adversarial contest but to restore social balance and repair damaged relationships. The
process is inherently restorative, seeking to heal the wounds caused by the conflict and
reintegrate the parties back into the community. This philosophy is embodied in formal
reconciliation ceremonies found throughout the region, such as the Fijian bulubulu, a
ritualized process of apology and forgiveness, and the Samoan i foga, a profound ceremony
of public apology where an offending party demonstrates humility and remorse to seek
forgiveness and mend the broken relationship. These are public performances of humility and
communal ratification of forgiveness, which serve to ritually cleanse the social rupture in a
way a private, written apology cannot.

The Role of Elders and Traditional Leaders

Traditional authority figures are central to customary justice. Across the region, chiefs,
elders, and community councils serve as the primary facilitators, mediators, and guardians of
custom. Their authority is derived not from the state but from lineage, wisdom, and the
respect of their community. Examples include the matai (chiefs) who lead the Samoan aiga
and preside over the village Fono (council of chiefs); the unimane (male elders) who guide
discussion in the Kiribati mwaneaba (community meeting house); and the Troij Lablab
(paramount chiefs) who hold the highest traditional authority over land and people in the
Marshall Islands. These leaders are not neutral outsiders but are invested members of the
community whose primary duty is to ensure a harmonious outcome, functioning as guardians
of social balance rather than impartial arbiters.

Ritual, Ceremony, and Symbolic Acts

Formal rituals and symbolic acts are essential components of the resolution process, serving
to ratify agreements, express remorse, and publicly mark the restoration of peace. These acts
carry deep cultural and spiritual weight that transforms a settlement from a mere agreement
into a binding social covenant. In Tonga, for example, a chief seeking forgiveness would
traditionally approach the offended party wearing coarse mats (ta'ovala), powerful symbols
of humility and submission. In Papua New Guinea, a major conflict may be concluded with a
bakar batu (burning of stones), a large communal feast that symbolizes the end of hostilities
and the re-establishment of peaceful relations. Such acts possess a performative and
spiritually binding force that written contracts cannot replicate.



Consensus-Building and Communal Dialogue

There is a strong cultural preference for consensus-based decision-making and inclusive,
narrative-based dialogue over adversarial debate. This is reflected in communicative practices
like the Tongan talanoa or the Papuan tok stori, which are forms of discursive group
conversation and collective storytelling designed to build mutual understanding and find
common ground. Community forums, such as the Kiribati mwaneaba, are not courtrooms for
adversarial contests but spaces for collaborative problem-solving, where all relevant voices
can be heard in the collective pursuit of a harmonious resolution. These dialogues function as
a collaborative search for a shared truth, rather than a debate between competing individual
truths.

While these shared principles give Oceanic dispute resolution a distinct regional identity,
their practical application and the structures of authority through which they are exercised
vary significantly across the islands.

3. Regional Variations and Distinctive Approaches

While shared cultural values provide a cohesive philosophical framework, a nuanced
understanding of Oceanic dispute resolution requires an appreciation of the significant
variations in governance, sanctions, and legal structures that make each society unique. These
differences are shaped by distinct historical trajectories, social structures, and colonial
experiences.

1. Variations in Authority Structures

o Inherited, Hierarchical Systems: Many Polynesian societies are
characterized by highly stratified, hierarchical structures where authority is
inherited through lineage. Prime examples include the Tongan monarchy and
its hou’ eiki (nobles), and the Samoan matai system, where chiefly titles are
bestowed by the extended family. In these systems, dispute resolution is often
guided by established, high-ranking authorities.

o Achieved Leadership Models: In contrast, many Melanesian societies,
particularly in the highlands of Papua New Guinea, feature an "achieved"
leadership model. The "Big Man" system is a classic example, where a leader
attains influence not through heredity but through persuasive skill, strategic
generosity, and the ability to build a network of reciprocal obligations.
Authority is earned and must be constantly maintained.

o Council-Based Authority: Other societies are governed by more egalitarian,
council-based structures. In Kiribati, for instance, community governance is
centered on the mwaneaba, a meeting house where a council of elders
(unimane) guides the community toward a consensus-based decision.

2. Diversity in Customary Sanctions and Compensation

o The nature of restorative obligations and sanctions varies widely. The highly
symbolic and ritualized public apology of the Samoan i foga stands in contrast
to the more material forms of settlement common in Melanesia. In Papua New
Guinea and the Solomon Islands, compensation payments involving culturally
significant valuables like pigs or, more recently, money (kina) are central to
resolving serious disputes. In parts of Micronesia, customary punishments
could historically include retaliatory beatings. In Samoa, the village Fono



retains the power to impose severe sanctions for transgressions against the
community, including the ultimate punishment of banishment.
3. Divergent Legal Pluralism Models

o Custom-Dominant Systems: In nations like Vanuatu and the Solomon
Islands, customary law, or kastom, remains the primary, most accessible, and
most trusted justice system for the majority of the population, particularly in
rural areas. The formal state system is often perceived as a secondary or last
resort.

o Formal-Dominant Systems: Australia represents a model where the formal
Anglo-Australian common law system is dominant, although there is a
growing, if contested, recognition of Aboriginal customary law through
mechanisms like native title and specialist courts.

o Integrated/Hybrid Systems: Some jurisdictions have made a deliberate and
systemic effort to integrate indigenous legal principles into the formal state
system. New Zealand's Te Ao Marama framework in its District Court is a
leading example, seeking to incorporate Maori values and protocols into
mainstream proceedings. Similarly, the Hawai‘i Constitution formally
subordinates the common law to established "Hawaiian usage" in certain
contexts.

o Parallel Systems: Samoa has developed a unique parallel court structure. The
2020 legal reforms established the Land and Titles Court as a completely
independent judicial hierarchy with its own appellate structure, creating two
supreme judicial bodies in the country—one for common law matters and one
exclusively for matters of Samoan custom and usage. This reform is a
powerful assertion of customary sovereignty, as it deliberately removes the
common law Supreme Court's previous power to review customary decisions
on fundamental rights grounds, establishing custom not as a subordinate but as
a co-equal judicial pillar.

o Systems in Collision: In some cases, an imposed external legal system can
come into direct and destructive conflict with local community values. The
case of the Pitcairn Islands provides a stark example. When faced with serious
criminal allegations, the community’s explicit request for a restorative "Truth
and Reconciliation Commission" was overruled in favor of formal criminal
trials imposed by the United Kingdom, a decision the community feared posed
an existential threat to its social fabric.

This complex matrix of shared values and divergent practices creates a dynamic environment
where customary systems and formal state law are in constant interaction.

4. Interaction Between Customary Systems and Formal
Legal Frameworks

The interface between customary and formal law is a central feature of post-colonial
governance across Oceania. This relationship is a continuous dialogue marked by formal
recognition, practical integration, and significant points of friction where two fundamentally
different legal philosophies collide. How each nation manages this interaction is a key
determinant of how justice is delivered and experienced by its citizens.

Mechanisms of Formal Recognition



The degree to which customary law is formally recognized by the state varies significantly
across the region. This recognition exists on a spectrum from deep constitutional integration
to conditional and subordinate acknowledgment.

In Palau, the Constitution is exceptional in establishing that statutes and traditional
law are "equally authoritative."

In the Marshall Islands, customary law is constitutionally recognized as having the
force of law, particularly in the critical domain of land tenure.

In contrast, other nations employ "repugnancy clauses' that grant custom a more
limited and subordinate status. In Vanuatu, for example, customary law can only be
applied by the courts if it is not in conflict with any written law and is not contrary to
"justice, morality and good order," giving the state judiciary ultimate authority to
determine its validity.

Models of Integration

Many nations have developed hybrid mechanisms that integrate traditional processes and
authorities into the state's formal justice system.

In Papua New Guinea, the state-sanctioned Village Courts are the primary interface
between custom and state law. These courts are legally required to attempt to resolve
disputes through mediation first, prioritizing consensus and reconciliation before
resorting to formal adjudication.

In Fiji, the courts have the discretion to consider a customary reconciliation ceremony
(bulubulu) as a mitigating factor during the sentencing phase of a criminal trial,
formally acknowledging the role of traditional restorative practices within the state's
punitive framework.

Conflict with Modern Legal Principles

Despite efforts at integration, there are critical areas where customary norms are in direct
conflict with the principles of modern, rights-based constitutional law. These tensions
represent the most significant challenges to legal pluralism in the region.

1.

Human Rights and Gender Equality: A widespread and acute point of friction
exists between patriarchal customary norms and modern principles of gender equality.
This is particularly evident in the handling of domestic violence, where a customary
focus on restoring family harmony can pressure victims to reconcile with abusers,
undermining their safety and right to legal protection. This issue is a major concern in
nations such as Fiji, Kiribati, and New Caledonia, where customary inheritance
rules can also limit women's property rights.

Individual vs. Collective Rights: Customary systems, with their emphasis on
collective well-being, can clash with constitutionally protected individual freedoms.
This tension has been tested in the courts. The Tuvaluan case of Mase Teonea v.
Pule O Kaupule serves as a perfect legal distillation of the core philosophical
conflict: the communitarian imperative to protect social harmony from 'divisive'
forces versus the liberal-democratic principle of individual freedom of belief. The
case saw a customary council ban a new religion, an act that directly conflicted with
an individual's right to freedom of belief. Similarly, cases concerning the Samoan



practice of banishment from a village have pitted the collective authority of the
village Fono against an individual's constitutional right to freedom of movement.

3. Due Process and Rule of Law: The authority of some customary or specialized
bodies can challenge fundamental principles of due process, such as the right of
appeal. In Fiji, for example, the law has designated the decisions of the Native Lands
Commission as "final and conclusive," preventing them from being challenged or
reviewed by the formal court system. This creates a separate and unappealable justice
stream for a critical area of Fijian life, denying a right central to the formal legal
system.

Impact of Modernization and Urbanization

Finally, factors such as urban migration, the shift to a cash-based economy, and globalization
are creating new types of disputes that test the adaptability of traditional systems. In
Micronesia, for example, conflicts over modern contracts are emerging that have no direct
precedent in customary law, forcing communities to adapt ancient principles to novel
circumstances.

These deep philosophical and practical differences become starkly apparent when Oceanic
practices are compared directly to the standardized mediation models prevalent in the West.

5. Comparison with Australian and Western Mediation
Practices

A comparative analysis of Oceanic and Western approaches to dispute resolution is
strategically invaluable for practitioners. It deconstructs the core assumptions of Western
mediation models by exposing their cultural specificity. This comparison moves beyond
procedural differences to reveal fundamentally different legal ontologies, exposing divergent
worldviews on the very nature of conflict, self, and community.

Australian/Western Mediation

Feature Oceanic Customary Approaches Models

The focus is on restoring collective
harmony, repairing relationships
(e.g., tauhi va in Tonga), upholding
Core Values kinship obligations (e.g., wantok in
PNG), and achieving community
consensus. The well-being of the
group is paramount.

The emphasis is on individual
autonomy, party self-determination,
procedural fairness, and the
protection of individual rights and
interests. The focus is on the parties
as distinct, self-interested actors.

The third party is a respected, The third party is an accredited,
authoritative figure who is part of |neutral, and impartial mediator
the community (e.g., an elder, chief, [who is external to the dispute. Their
or council). They are not "neutral" but|function is to manage the process
are invested in a harmonious outcome [and facilitate negotiation, not to
and can provide guidance, wisdom, or|provide solutions or impose an

a binding decision based on custom. |outcome.

Role of Third
Party

The process is often public, The process is typically private,

Process Design ritualized, and community-based, |confidential, and structured with




taking place in a location of cultural
significance (e.g., a Kiribati
mwaneaba Or @ Vanuatuan nakamal).
It is flexible, holistic, and deeply
embedded in the social and
ceremonial life of the community.

distinct stages (e.g., opening,
caucuses, negotiation). It is
governed by professional standards
and ethics and is separate from the
parties' social lives.

Communication is often indirect,
narrative-based, and hierarchical
(e.g., Tongan talanoa, PNG tok

Communication is expected to be
direct, explicit, and interest-
based. The process is designed to

or compensation payments in PNG
and Solomon Islands that mend the
social fabric.

mmunication [stori). The primary goal is to o1 ) 5
Communicatio ) P g facilitate the clear articulation of
Style preserve relationships and show ! -
. needs and assertive negotiation to
respect (faka’ apa’ apa), which may .
) . .7 lachieve a settlement based on
take precedence over direct, explicit |. .. . .
. individual interests.
dialogue.
The focus is on restorative acts, . .
. . . The focus is on achieving a
community-driven solutions, and . .
. regs privately negotiated, often legally
public reconciliation. Outcomes are [, . :
. g binding, written settlement
Outcome often symbolic and relational, such as .
. , agreement that resolves the specific
Formation the Samoan i foga apology ceremony

dispute between the individual
parties. The outcome is typically
transactional and contractual.

These profound differences in philosophy and practice have direct and critical implications
for any external practitioner seeking to work effectively and ethically in an Oceanic context.

6. Cross-Cultural Practice Implications

For external practitioners, effective and ethical engagement in Oceania requires moving
beyond standard models to adopt a flexible, culturally humble, and deeply respectful
approach. A failure to recognize and adapt to local norms risks not only failed resolutions but
also perpetuating harm by imposing culturally incongruent processes. The following
guidance distills the collective findings from the regional reports into actionable strategies for
mediators, educators, and legal professionals.

1. Acknowledge Cultural Sensitivities and Risk Factors Practitioners must be acutely
aware of the core cultural principles that shape conflict. The most significant risks
stem from a failure to appreciate the primacy of the collective over the individual, the
profound importance of hierarchy and respect for elders and chiefs, and the potential
for misunderstanding indirect, high-context communication styles.

Adapt the Mediation Process A rigid, linear application of a Western model is likely

to fail. Concrete strategies for adaptation include prioritizing relationship-building,
such as the Tongan concept of fakafekau’aki (connecting by sharing genealogies or
origins), before addressing substantive issues. Practitioners must allow for narrative
and storytelling processes that give parties space to be fully heard and be flexible with
time and structure to allow for a consensus to emerge at a culturally appropriate pace.

Understand Kinship and Community Involvement It is crucial to identify all

relevant stakeholders in a dispute, which often extends far beyond the immediate
individual parties. A durable agreement may require the consensus of the entire




extended family (e.g., the Samoan aiga, the New Zealand Maori whanau), the clan
(e.g., the Marshallese bwij), or the wider community, whose support is necessary to
validate and enforce the resolution.

4. Navigate Authority and the Mediator's Role Practitioners must abandon the
illusion of detached neutrality. In many Oceanic contexts, parties may expect a third
party to be a source of wisdom and guidance. While a practitioner should not become
an adjudicator, they may need to adopt a more culturally fluent role, demonstrating
deep respect for traditional authority figures and understanding that their credibility
may come from their ability to facilitate a process that aligns with community values,
not from detached impartiality.

5. Build Trust and Cross-Cultural Communication Practitioners must invest
significant time in building rapport and trust. This involves being aware of specific
communication patterns, such as the phenomenon of "gratuitous concurrence" noted
in the Australian Aboriginal context, where a person may say ‘yes’ or agree with a
person in authority out of politeness, even if they do not fully understand or consent.
Careful, respectful verification of understanding is essential.

These practical adaptations are essential for bridging the gap between differing legal and
cultural worlds, a task that is becoming increasingly important as Oceania navigates the
complex trends of the 21st century.

7. Regional Trends, Challenges, and Future Directions

The dispute resolution landscapes of Oceania are not static. They are being actively shaped
by a series of contradictory, dialectical forces. The region is being shaped by the dialectical
tension between globalization, which pulls nations toward international legal standards, and a
powerful counter-trend of cultural revitalization, which seeks to deliberately embed
indigenous jurisprudence into the state. Navigating these trends requires continued
innovation, dialogue, and a thoughtful balancing of tradition and modernity.

e Globalization and Modern Legal Reforms: There is a clear trend toward adopting
international standards for resolving commercial disputes, as seen in Fiji's enactment
of an International Arbitration Act to position itself as a regional hub. Concurrently,
nations are undertaking modern legal reforms to address pressing social issues, such
as the Tongan-led enactment of the Family Protection Act to provide a state-level
response to domestic violence where traditional remedies had proven insufficient.

o Revitalization and Integration of Customary Practices: A powerful counter-trend
involves the deliberate, systemic revitalization and integration of indigenous legal
principles into state frameworks. Jurisdictions like New Zealand, with its Te 2o
Marama framework, and Hawaii, with its ka Pa‘akai analytical framework, are at the
forefront of developing a unique, indigenous-informed jurisprudence. In Australia, the
call for a Makarrata Commission, as envisioned in the Uluru Statement from the
Heart, represents a profound effort to apply customary principles of truth-telling and
agreement-making to the foundational dispute of colonization itself.

o Persistent Tensions and Systemic Challenges: Despite progress, the region
continues to grapple with deep-seated challenges. These include the manipulation of
customary practices for political or criminal ends, as has been documented in the
Solomon Islands; the severe violence stemming from sorcery accusations in parts of



Papua New Guinea; and the systemic under-resourcing of community-led justice
mechanisms, which often leaves them with great responsibility but little state support.

e Youth Engagement, Urban Migration, and Shifting Norms: Modernization is
creating new social dynamics that are testing traditional structures. Urban migration,
greater youth engagement with global culture, and the shift to a cash-based economy
are creating new forms of conflict and challenging the authority of traditional leaders,
forcing customary systems to adapt to new social realities.

o Regional Cooperation and Shared Approaches: There is a growing recognition of
the value of regional cooperation. Bodies like the Pacific Judicial Development
Programme (PJDP) play a crucial role in providing training, resources, and support
for Alternative Dispute Resolution (ADR) and broader judicial reform across the
Pacific, fostering a shared dialogue on best practices and common challenges.

Navigating these complex and often contradictory trends will require continued innovation
and a deep commitment to dialogue between customary authorities and state institutions.

8. Conclusion

This synthesis has detailed the rich and complex tapestry of dispute resolution across
Oceania, a region defined by a pervasive and dynamic legal pluralism. The central theme that
emerges is the enduring, and often tense, relationship between two fundamentally different
philosophies of justice: the collective, restorative, and harmony-focused principles of
customary systems, and the individualistic, rights-based, and often adversarial frameworks of
modern state law. This is not a simple contest between "old" and "new," but a continuous
negotiation between two powerful and legitimate sources of legal and social authority.

For external practitioners, the implications of this reality are profound. Cultural competence
is not an optional skill but an ethical and professional imperative. A failure to appreciate the
deep cultural roots of Oceanic jurisprudence—the primacy of kinship, the goal of restoring
relationships, and the authority of community—risks rendering any intervention ineffective at
best, and harmful at worst. Achieving just, meaningful, and sustainable outcomes in this
context requires moving beyond the imposition of standardized Western models and
embracing a practice of humility, flexibility, and genuine respect for local values.

Ultimately, Oceania’s legal traditions challenge us to broaden our own definitions of law and

justice, reminding a globalized world that the pathways to peace are as diverse and
sophisticated as the human communities that seek them.
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